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BRIEF FOR PETITIONER AIR CARGO EXPRESS, INC. 


(i) 


QUESTIONS PRESENTED 


Whether the Civil Aeronautics Board in its Order E-13436 
(R. 61,106) erred in finding petitioner, who was not charged with violat- 
ing any statute or regulation "unqualified as to compliance, for the reason 
that it is owned, controlled, and managed by the same group of persons 
which constituted, with the exception of Mr. Heacock, the management 
of Air Transport Associates when the Board found that the latter's operat- 


ing authority must be revok 


Whether the decision of this Court of April 7, 1960, in United Air- 
lines, et al., v. CAB, Nos. 15,025 et seq., setting aside CAB Order 
E-13436, precludes the Court and Board from relying upon such order as 
a basis for revoking petitioner's operating rights and also requires re- 
versal of said order in this case. 


Whether the Board's action in terminating petitioner's license was 


contrary to Section 9(b) of the Administrative Procedure Act, 5 U.S.C. 


$1008. 


Whether the Board erred when it terminated petitioner's operating 
authority at the time it decided to not issue the temporary certificate it 
had no authority to issue; and whether its action was arbitrary and cap- 
ricious when it did not apply the same standards of reasoning to petitioner 
as it did to other applicants and refused to reopen the record for further 


hearings. 


QUESTIONS PRESENTED 


JURISDICTIONAL STATEMENT 


STATEMENT OF CASE . 
STATUTES INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT 


I. Previous Decision of this Court Setting Aside the Board's 
Order for which Review is Sought Requires Reversal 


Il. Petitioner was Not "Unqualified as to Compliance" . 


Ill. In Not Applying the Same Standards to Petitioner 
As to Other Applicants, and in Refusing to Reopen 
The Record for Further Hearing, the Board's Action 
Was Arbitrary and Capricious . : . 


. The Board's Decision as to Petitioner Violates 
Section 9(b) of Administrative Procedure Act 


. The Findings upon Which the Board Based Its 
Conclusion that Petitioner is Unqualified were | 
Supported by Substantial Evidence . . 
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JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is invoked under Section 1006 of 
the Federal Aviation Act of 1958, 72 Stat. 795, 49 U.S.C. $1486, and 
Section 10 of the Administrative Procedure Act, 60 Stat. 243, 5 U.S.C. 
§1009. 


STATEMENT OF CASE 


On September 21, 1951, the Civil Aeronautics Board instituted 
the proceeding known as the Large Irregular Air Carrier Investigation, 
Docket No. 5132, et al., which was a general investigation of the large 
irregular air carriers and their services to determine the terms and 
conditions upon which they should operate. By its Order #E-13436, 
effective January 29, 1959, here appealed from, the Board terminated 
petitioner's license, or operating authority, as of March 30, 1959. 


The sole reason for terminating petitioner's operating authority, 
or license to fly, was thus stated in Order E-13436 (R. 61,106; JA 1185-A) 


" | . . the applicant [is] unqualified as to compliance, for 
the reason that it is owned, controlled, and managed by the 
same group of persons which constituted, with the exception 
of Mr. Heacock, the management of Air Transport Associates 
when the Board found that the latter's operating authority 
must be revoked. .. . the group has prese no convinc- 
ing demonstration that it could be entrusted with operating 
authority in the future." 


Petitioner filed a petition with the Board for reconsideration, to 
reopen hearing and for stay (R. 61,528), pointing out the injustice and 
unfairness of the application of such a standard to petitioner, and also 
showing that the management of petitioner had changed since the hear- 
ings had been held in a substantial fashion, and seeking the same 
opportunity to show such changed conditions as had been granted to 
three other carriers. This petition was denied (Order E-14449, 

R. 61,798; JA 1346-A) 


STATUTES INVOLVED 


The statutes involved are the Federal Aviation Act of 1958, 72 Stat. 
737, 49 U.S.C. §1301, et seq., and the Administrative Procedure Act, 60 
Stat. 237, 5 U.S.C. $1001 et seq. 


STATEMENT OF POINTS 


1. Whether the findings upon which the Board based its conclusion 
that petitioner is unqualified are legally sufficient and supported by sub- 
stantial evidence. 


2. Whether the Board may refuse to grant a license to petitioner 
because two officers of petitioner formerly served as officers of another 
air carrier whose operating rights were revoked in 1951 and 1953. = 


3. Whether the Board was arbitrary in its refusal to reconsider 
its denial of petitioner's operating authority and its refusal to reopen 
the record for further hearings. 


4. Whether the decision of this Court of April 7, 1960 in Nos. 
15025, 15027, 15032, 15034, 15035, 15045, 15047, 15050 and 15051 setting 
aside Order E-13436 and remanding the proceedings to the Civil Aero- 
nautics Board precludes the Board and this Court from using said order 
as a basis for terminating petitioner's license. 


5. Whether the Board failed to apply to petitioner the same stand- 
ards and reasoning that it applied to other applicants and, if so, whether 
its action was arbitrary and capricious. 


6. Whether the Civil Aeronautics Board erred in terminating 
petitioner's license to operate when the order used as a basis for such 
termination was set aside by this Court on April 7, 1960- 


1 air Transport Associates, Enforcement Proceeding, 14 C.A.B. 601 (1951); 


Air Transport Associates, Enforcement Proceeding, 14 C.A.B. 805 (1951); Order 
No. E.- 7253, > ° 
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7. Although petitioner filed timely application for a new license 
during the pendency of this proceeding before the Board, could respond- 
ent lawfully terminate petitioner's license before finally acting upon the 
same; and was respondent's action in so terminating petitioner's license 
contrary to Section 9(b) of the Administrative Procedure Act, 5 U.S.C. 
1008? 


SUMMARY OF ARGUMENT 


1. This Court's decision of April 7, 1960 in Nos. 15,025 et al. 
precludes application of C.A.B. Order E-13436, and warrants reversal. 


2. The Board erred in finding petitioner "unqualified as to 
compliance.” 


3. In not applying the same standards to petitioner as to other 
applicants, and in refusing to reopen the record for further hearings, 
the Board's action was arbitrary and capricious. 


4. The Board's decision violated Section 9(b) of the Administrative 
Procedure Act. : 


5. The Board's findings are insufficient and not supported by 
substantial evidence. 


. R. 58716, JA 1066-A — "R" refers to the original reco: 
Court. "JA" refers to the Joint Appendix filed in Case No. 1 


ARGUMENT 
I 


PREVIOUS DECISION OF THIS COURT SETTING ASIDE 
ORDER E-13436 REQUIRES REVERSAL OF THIS ORDER 


This court on April 7, 1960, in United Airlines, et al., v. Civil 
Aeronautics Board, Nos. 15,025, et seq., set aside C.A.B. Order E-13436 
and remanded those cases to the C.A.B. Similar action should be taken 
by the court in the instant case because that decision had the effect of 
invalidating the Board's Order E-13436, which is the order under con- 
sideration here. Obviously, if this order has been set aside it is inef- 
fective to deprive petitioner of its operating rights. 


bat 


PETITIONER WAS NOT "UNQUALIFIED AS TO COMPLIANCE" 


Based upon the fact that certain of petitioner's officers had been 
associated with another air carrier prior to 1951 when such other air 
carrier was charged with operating too frequently, the Board determined 
petitioner to be "unqualified as to compliance." 


Early in 1950, ten years ago, another large irregular carrier, not 
petitioner, violated the then-existing regulations of the Civil Aeronautics 
Board. Its operating authority was eventually revoked for these viola- 
tions. Two of petitioner's present stockholders were then employees of 
the carrier which committed such violations. There is no record that 
petitioner either participated in the violations of the other carrier, or 
violated the regulations itself. 


It is respectfully submitted that the Board erred when it found that 
petitioners would not be likely to comply with its regulations in the event 
its operating authority is not terminated. The Board stated its principal 
criterion regarding compliance matters (Order E-13436, p. ii, R. 61037, 
JA 1102-A): 
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"In determining disposition of applicant to comply with Act 
and requirements thereunder, principal criterion is past 
conduct pertaining to compliance, with ultimate inquiry 
directed not to existence of past violations as such but 
rather to present likelihood of continuing omeaator 
In petitioner's case, the Examiners and the Board found no past violations, 
but nevertheless found no likelihood of petitioner complying with the 


Board's regulations. 


In the case of Air Transport Associates, Inc., v. Civil Aeronautics 
Board, the U.S. Supreme Court was asked to grant a writ of certiorari 
to this Court to review a question of law regarding the permissible frequency 
of operations of Air Transport Associates, Inc., under the then existing reg- 
ulations, and the validity of such regulations. Three U.S. Supreme Court 
judges dissented from the denial of that company's petition for a writ of 


certiorari.® 


The President of Air Transport Associates, Inc., apparently ran 
this company with an iron hand. The Board found petitioner (R. 61,106) 
unqualified as to compliance upon the ground that it was owned, controlled 
and managed by some of the same group of persons who managed Air 
Transport Associates when the Board revoked its operating authority. 
The record contains affidavit of Wilber J. Fitch, one of the employees 
of petitioner and Air Transport Associates (R. 61,556), where he pointed 
out that such person was at all times chairman of the board of directors 
and president of the company and directed its operations. When Mr. Fitch 
protested in 1949 that the company did not appear to be complying with 
C.A.B. regulations, he was informed that he should not concern himself 
with matters of frequency and regularity as such matters would be taken 
care of by the president. Another affidavit (R. 61,555) shows that another 
employee of Air Transport Associates, Inc. opposed policies of this 
president, but when decision was made he was obliged to carry out such 
decisions or be replaced. These affidavits, which were not countered 


3 Air Transport Associates, Inc., v. Civil Aeronautics Board, 199 F.2d 181, 
cert, den. 73 S.Ct. 386, 344 U.S. 922, 97 L.Ed. 710. 


by any other evidence,do not show that such persons were apt to be un- 
trustworthy or “unqualified as to compliance” with the regulations of the 
C.A.B. 


mi 


IN NOT APPLYING THE SAME STANDARDS TO PETITIONER 
AS TO OTHER APPLICANTS, AND IN REFUSING TO REOPEN 
THE RECORD FOR FURTHER HEARING, THE BOARD'S 
ACTION WAS ARBITRARY AND CAPRICIOUS 


Although the Board unfairly lumped petitioner in with violators 
on page 101 of Order E-13436, R. 61144, when it listed illustrative "situa- 
tions in which supplemental carriers have come under the control of 
persons who were principals in carriers whose authorizations were 
revoked for knowing, willful, and flagrant violations of the Act and 
regulations," this action was without basis of fact. It is not a fair com- 
parison, and fails to apply to petitioner the same standards applied to 
other applications where the air carriers participated in the violations. 
In the case of petitioner, there is nothing to show that it ever participated 
in any way in any violations of any carrier. The Board therefore was 
erroneous when it classified Air Cargo Express with these other carriers. 


The Board's action in refusing petitioner's request for reconsidera- 
tion was highly discriminatory as the record was reopened for five car- 


riers, Airline Transport Carriers, Inc., Meteor Air Transport, Inc., 
Miami Airline, Inc., SSW, Inc., and World Wide Airlines, Inc. In three 
cases there was a change in control late in 1957, just as there was a 
change in control in petitioner's officers. The record as to these car- 


riers was reopened "in order to permit appraisal of . . . qualifications 
on a record which illuminates . . . current management and control 
(p. 85, Order E-13436, R. 61128 )""” Petitioner's control and management 
also changed in 1957 and 1958. The Board's denial of the reopening of 
the record for petitioner was inconsistent with the Board's action in 
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dA 1230-A 
JA 1211-A 
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these three other cases, and the Board did not apply to petitioner the 
same standards of reasoning as it applied to these other carriers. 

An examination of the year-end reports filed with the Board by petitioner 
in 1957 and 1958 shows that 54% or a controlling interest in petitioner's 
stock is and has been, since 1957, held by strangers to the record in 

this case. Accompanying this change in control was a corresponding 
change in management. As shown in petitioner's year-end report to 

the Board for 1958 (R. 61,543 et seq.) early in 1958 a new president, 
vice-president-treasurer, and secretary were elected. These men were 
also the directors, and had the sole control and management of the 
corporation. 


It is interesting to observe the findings of the Examiners with 
reference to three of these airlines which were permitted to introduce 
additional evidence on the ground of changed circumstances, although 
petitioner was not. 


‘IV 


THE BOARD'S DECISION AS TO PETITIONER VIOLATES 
SECTION 9(b) OF ADMINISTRATIVE PROCEDURE ACT 


The proceedings in Docket No. 5132 were instituted on September 
21, 1951, when petitioner had a license to operate. Long before that 
time petitioner had requested the Board to grant additional operating 
authority (Docket 3845) and also applied a short time later for certifi- 
cates of public convenience and necessity (Dockets 5449, 5450 and 5451). 
R.58716.° In Order E-13436 petitioner's operating authority was ter- 
minated 60 days after the effective date of the order. This decision as 
to petitioner is contrary to law, arbitrary, and without legal force and 
effect. 


The Board has not complied with the provisions of Section 9 of the 
Administrative Procedure. Act. 


6 


JA 1066-A 
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Order E-13436 amounts to a cancellation of petitioner's license. 
Section 9 of the Administrative Procedure Act requires an agency to 
give a licensee an opportunity to change his conduct before his license 
can be revoked by an agency, unless such licensee's conduct is willful, 
or the public health, interest, or safety requires otherwise.’ The Board 
did not call petitioner's attention to facts and conduct sufficient to war- 
rant revocation of its license or give petitioner an opportunity to achieve 
compliance with a valid order of the Board. There has been no conduct 
on petitioner's part which would warrant a revocation of its license. 
Petitioner is not charged with violating any statute or regulation. 


By its Order E-13436 the Board not only denied the new requested 
authority, but cancelled petitioner's present operating authority. This 
method of revoking licenses hacks away at the Administrative Procedure 
Act® and is contrary to established law and procedure. 2 As this court 
said In re Carter, 177 F.2d 75 at 78: 


"Prior to grant, many processes are available for inquiry and 
information. But, once granted, the license becomes a right, 
and due process of law must be followed to achieve deprivation." 


7 1947 Attorney General's Manual on the 1946 Administrative Procedure Act 
states (pp. 90-91) referring to the second sentence of $9(b): 

"This sentence requires an agency to give a licensee an opportu- 
nity to change his conduct before his license can be revoked by the agency 
unless the licensee’s conduct is willful or the public health, interest or 
safety requires otherwise. Thus, if a particular licensee should under 
ordinary circumstances transcend the bounds of the privilege granted 
to him, the agency which has granted him the license must inform him 
in writing of such conduct and afford him an opportunity to comply with 
the requirements of the agency before it can revoke, withdraw, suspend 
or annul his license." 


. American Air Transport v. Civil Aeronautics Board, 98 F.Supp 660. 


v In re Carter, 177 F.2d 75 (cert. den. 338 U.S. 900); 192 F.2d 15 (cert. den. 


342 U.S. 862). 


Vv 


THE FINDINGS UPON WHICH THE BOARD BASED ITS CONCLUSION 
THAT PETITIONER IS UNQUALIFIED WERE NOT SUPPORTED 
BY SUBSTANTIAL EVIDENCE 
What the Civil Aeronautics Board did in this case was to conclude 
that petitioner cannot be trusted to comply with the law and the regulations 
in the face of a record which shows that it actually has complied. Such a 
decision can only be called arbitrary and capricious and must be rejected 
by the court. Petitioner has operated for twelve years without a violation 
of law or regulations being proved against it. Neither was there any find- 
ing that petitioner had even been accused of violations. 


The decision of the Board had the effect of terminating petitioner's 
operating authority. Petitioner has been allowed to build up its business 
and its operations on the reasonable assumption that if it followed the law 
and the regulations it would be protected in its operating rights. If the 


ownership and management of petitioner are untrustworthy, enforcement 
proceedings should have been taken against petitioner long ago. This was 
not done. In fact there was no basis for this as petitioner has not violated 
the law and regulations. The court cannot here allow the Board to do by 
indirection what it could not have done directly - take away the operating 
authority of a going concern against which no charge was niade of lack of 
personnel, experience, equipment, financial resources, or a plan for future 
operations — and against which no charge was made of violation of the law 
and regulations, only a finding that petitioner could not be trusted. 


There might be some understanding of the Board's policy if it had 
been pursued consistently; that is, if the Board consistently refused to 
allow carriers whose previous operations had been unlawful to continue 
operations, or if the Board perpetually outlawed from future air carrier 
operations all employees of any air carrier found to be in violation of the 
law. However, the yardstick used here was apparently fashioned only for 
this petitioner. Such discrimination is unlawful. 
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Petitioner hereby adopts the brief filed by Great Lakes Airlines, 
Inc., et al., No. 15,015, and Central Air Transport, Inc., No. 15,026, and 
respectfully requests that the Court consider the arguments made therein 
so far as they apply to petitioner. 


For the reasons set forth above, those set forth in the brief filed 
by Great Lakes Airlines, Inc., et al., No. 15015 and Central Air Trans- 
port, Inc., No. 15,026, and the decision of this court of April 7, 1960, in 
United Airlines, et al., v. Civil Aeronautics Board, No. 15,025 et seq., 
the court is urged to set aside the order here appealed from, E-13436, 
and remand this case to the Civil Aeronautics Board. 


Respectfully submitted, 


WARREN E. MILLER 


910 Seventeenth Street, N.W. 
Washington, D. C. 


Attorney for Petitioner 
Air Cargo Express, Inc. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


AIR CARGO EXPRESS, 
Petitioner, 


CIVIL AERONAUTICS BOARD, 
Respondent. 


AMERICAN AIRLINES, INC., TRANS WORLD AIRLINES, INC., 
UNITED AIR LINES, INC., ET AL., 


Interv 


ON PETITION FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 


REPLY BRIEF OF AIR CARGO EXPRESS 


ARGUMENT 


Petitioner here reiterates all the argumé@nts made herein in the 
reply briefs of Great Lakes Airlines, Inc., Central Air Transport, Curry 
Air Transport and Trans-Alaskan Airlines which are applicable to pe- 
titioner. The remainder of this Reply Brief is directed toward points 
attempted to be made against petitioner by the intervenors and the Board. 


Respondents and the Board have not shown how the Board's Order 
E-13436, here under consideration by the Court, which was held invalid 
and set aside by the Court on April 7, 1960, can be effective to deprive 
this petitioner of its operating authority. The order was invalid, and 
hence its attempt to revoke petitioner's rights was a nullity. Upon this 
sole point, this case should be remanded to the Board. 


"Past conduct is clearly relevant to present fitness" say the inter- 
venors at page 16 of their consolidated brief. The past conduct of this 
company has been such that the record before this Court does not show 
it has ever been charged with violating any Board regulation, so this 
establishes its fitness under the intervenors’ own criterion. Instead of 
violating Board regulations, petitioner suspended operations on different 
occasions while other carriers continued. Now it has been denied the 
right to continue to operate, while other air carriers who did not suspend, 
but continued illegal operations, were rewarded by the Board's order 
which this Court properly set aside on April 7, 1960. 


Because certain persons who were connected with a carrier in 1950 
and previously, which carrier was held to operate more frequently than 
permitted by regulations, later were officers in petitioner for a period 
of years during which time petitioner violated no regulation of the Board, 
the Board has refused petitioner the right to operate now. In that case, 
Air Transport Associates v. C.A.B., 199 Fed. 2d 181, the United States 
Supreme Court, at 73 S.Ct. 386 denied certiorari, but 3 justices of that 
Court dissented from the action of the Court. Then there was a substantive 
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question as to whether the decision of this Court should have been 
reviewed so far as 3 of our Supreme Court Justices were concerned. 


Air Cargo Express is in a different position than the other six 
named appellants here, in that there has been no violation of regulations 
by petitioner. The Board set aside this petitioner's operating authority 
upon the mere assumption that two men 10 years ago, minor officers of 
Air Transport Associates, a former air carrier, were a few years ago 
officials of petitioner. This constituted reversible error. 


The present reliability of these former officers of Air Transport 
Associates, Inc. is shown by the fact that at no time while they: were 
connected with Air Cargo Express did that company fail to comply with 
all Board requirements. This negates the assumption that they would 
not follow Board regulations. They actually did operate Air Cargo 
Express for years, without violations of regulations. That shows they 
were dependable. The Board was wrong in holding otherwise, just 
because over ten years ago, when the regulations were being tested, 
certain former minor officials of Air Transport Associates, Inc. were 
said to be responsible for the operation of a company which was being 
dominated by its then president, with whom they did not agree. It was 
no proper basis for terminating petitioner's operating authority that 
such persons later were officials in petitioner. Particularly, when 
during the years they acted, petitioner was never guilty of violating 
Board regulations. The Board, in its Order E-13436, meted out punish- 
ment to petitioner for what previous officers of another air carrier are 
alleged to have done over 10 years ago. 


In Cook Cleland Catalina Airways, Inc. v. C.A.B. (cited in briefs), 
195 F.2d 206, the airline had no business and no property, and had never 


engaged in any operations except one charter flight. This was the dis- 
tinguishing feature of the case before the Court of Appeals, and certainly 
distinguishes it from the instant case. 
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_ Im Mansfield Journal Co. v. F.C.C., 180 F.2d 28, cited by our 
opponents, the two corporations were owned by one family, and the- 
owners “took very active part in the control and policy formulation 
of the newspapers." The Court said (p. 37), "This is not to disregard 
the fact that the two newspaper companies conduct separate businesses. 
It is rather to recognize that the true applicant in each of these cases 
is the same individual, or group of individuals . . ." This is not true 
here. There has never been any proof adduced that the control of Air 
Transport Associates and its policy formulation were ever in charge 
of the two men who own 40% of the stock of Air Cargo Express. 


CONCLUSION 
I 


All applicable arguments of Great Lakes Airlines, Inc., Central 
Air Transport, Curry Air Transport and Trans-Alaskan Airlines are 
adopted and urged by petitioner. 


suf 


Order E-13436, previously held invalid, is ineffective as to 
petitioner. 


pat 
Petitioner’s past conduct establishes its fitness. 


IV 
The Board’s Order E-13436,should be reversed as to Air Cargo 
Express. 
Respectfully submitted, 


WARREN E. MILLER, 
910 - 17th Street, N.W. 


Washington 6, D. C. 


Attorney for 


Air Cargo Express, Petitioner 


